
STATE OF NEI{I YORK
STATE TAX COMUISSION

In the Matter the Pet i t ion

Jodana Cafe ,  Inc .

d/b/a Beef & AIe

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Article 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  9 1 7 / 7 L - 8 / 2 5 / 7 5 .

o f

o f

AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

22nd day of February, 1980, he served the within not ice of Determinat ion by urai l

uPon Jodana cafe, rnc.,  d/b/a Beef & Are, the pet i t i .oner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Jodana Cafe ,  Inc .
d/b/a Beef & Ale
30 S.  Broadway
Yonkers, NY

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

22nd d,ay of  February,  1980.

proper ly  addressed hrrapper

exclusive care and custody

of  New York.

addressee is  the pet i t ioner

is  the ]ast  known address

] - n a

of the

herein

of the

)ttL',ur, /.11 "'fp
rJ



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petit ion

o f

Jodana Cafe, fnc.

d /b /a  Beef  &  A le

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Sa les  & Use Tax

under Article 28 & 29 of the Tax f,aw

! q r  t h e  P e r i o d  9 / I / 7 I - 8 1 2 5 / 7 5 .

AFFIDAVIT OF MAITING

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

22nd day of  February,  1980,  he served the wi th in not ice of  Determinat ion by mai l

upon t' l i l l iarn N. Carroll the representative of the petit ioner in the within

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrappe r  add ressed  as  f o l l ows :

Mr.  Wi l l iam N.  Carro l l
34 So. Broadway
White Plains, l . [y 10601

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner  here in and that  the address set  for th on said rdrapper is  the last

known address of the representat ive of the pet i t ioner.

Sworn to before me th is

22nd day of  February,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February 22, 1980

Jodana Cafe,  Inc
dlb la Beef  & AIe
30 S.  Broadway
Yonkers,  NY

Gentlemen:

Please take not ice of  the Determinat ion of  the State Tax Comniss ion enclosed
herewi th.

You have now exhausted your right of review at the administrative level.
Pursuant  to sect ion(s)  1138 &,  1243 of  the Tax law,  any proceeding in  cour t  to
review an adverse decision by the State Tax Courmission can only be instituted
under Ar t ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of  th is  not ice.

fnquiries concerning the computation of tax due or refund allowed in
accordance wi th th is  decis ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany, New York 122?7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Wi l l iam N.  Car ro l l
34 So. Broadway
I{hi te Plains, NY 10601
Taxing Bureau's Representat ive



STATE OF NEW YORK

STAIIE TN( COI4MISSION

In the Irtratter of tlre Application

of

JODANA CAFE, INC.
D/B/A RF:F.F' & Al;E

for Revision of a Deterrni-nation or for Refi:rd
of Sales and Use Taxes under Articles 28 ard
29 of the Tax Law for ttre Periods Septenlcer 1,
1971 through Augrust 3I, 1974 ard Septenlcer l,
1974 tLrrough Augnrst 25t 1975.

DHTERMN\IATION

Jodana C.a.fe, I.nc. d,/b/a Beef a AIe, c/o William Ca:roll, 30 Souttr Broadnay,

Yonkers, New York fifed an application for revision of a determina'b,ion or for

refund of sales ard use taxes urder Articles 28 ard 29 of ttre Tar Larrtr for ttre

periods Septenrber It L97I thrrough August, 3L, Ig74 ard Septenben 1, 1974 ttrrough

Augiust 25, 1975 (File No. l.6992).

A formal hearing was held before Janes T. Prerdergast, Hearing Officer, at

the offices of tlre State Tax @nnLission, Tho lbrld. Trade Center, Nevrr york, Nenr york,

on Septernlcer 2L, L97B at 2:45 P.M. Applicant anryred by Williarn N. Carroll, Esq.

The saLes Tar< Bureau appeared by peter Crotty, Esq. (pau1 A. r.efebvre, Esq., of

counsel).

ISSUES

I. Whether applicant is liable for additional sales taxes asserted Sr.rrsuant

to an ar:dit' with respect to the period Septar0cer L, I}Tl- ttrrough August 3I, Ig74.

II- !{kret}rer applicant filed a tinely application with respect to ttris period.

III. WhetLrer applicant is ]iable for additional ta>res asserted ptrrstr;tnt to an

audit, witlr respect to the period Septenlcer It Ig74 ttrrough Augr:,st 25, Lg7S.



-2-

FINDINGS OF FACT

1. Applicant, Jodana Cafe, Tnc. dyb/a Beef & Ale, filed tjnely Neur York

State and local sales and use tar< returns for ttre periods September L, L97I through

Angust 3L, L974 and Septernber L, i-:974 tlrrough August 25, 1975.

2. A Notice and Dernand for Palznent of Sales and Use Ta:<es Dtre for the period

Septernber L, I97L through August 3Lt L974 for $15r 827.73 jn sales ta:<es, ph.rs

$6,2L5.46 irl penalties and intenest, for a total of $221043.19, was issued to

applicant on Novsrlcer 7, 1975.

3. A Notj-ce of Determinatj-on and Denrand for Payrent of Sales and Use Ta:<es

Dre for the period Septenber L, 1974 through August 25, L975 in ttre anor:rrt of

$11'731.68 in sales ta:<es, plus $3r781.8I in penalties and interest, for a total

of $15,513.49, was issr:ed to applicant on Septernber L, L976.

4. Applicant sr:bsequently filed applications for revision of the determjnations

issr:ed Novenber 7, L975 and Septenber L, 1976.

5. Applicant agireed to the use of the nrrnttr of May, L974 as a test period.

Sales for tLris rnrnttr were tlzpical of applicantrs usual busjness activitlr. Accr:rate

records of applicantrs pr:rchases were also readily available for ttris nrrnttr.

6. Tlre auditor for ttre Sales Ta< Bureau rnade an r:nannounoed visit to appli-

cantrs place of business to obserrre applicantts cperations. The auditor cbsenred

and neasured ttre anrcr.rrt of liquor, wine and beer tJ:at was contained. in a tlpical

senring made by applicant. Ttre auditor determined a nrarkr4> percentage for liqr:or,

wine and beer sold by applicant by ccnparing the neasured arnrr.nrt of liguid per

senring to tlre total purctrases of liq.lor, wine and beer for the test period and

ttren, to prices obsenred by or qr.roted to auditor. Ihe nrarkup percentage for

liguor was 411.8 percent, for wine it was 142.9 trnrcent and for beer it was 294.4

percent.

7. The auditor also determined, for ttre sane periodr a tl1:rica1 nrarkr4> for

food sold by applicant. Hcnever, ttre ar:ditor did not oonsider tlre high cost of
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the qual.ity food ttrat applicant senred, applicarrt's advertised specials wttidt

involved tlre sale of food at less ttran the average marlnp and applicantrs IIEnU

pries i-:: determining a nrarkrry percentage for food.

ccntrcrusrct{s oF rAlv

A. Ttrat applicant mailed a tirrely application for revision of ttre notice

dated Novenber 7, L975i and ttrat jurisdicb.ion for ttre ocnmission to review the

ta:<es asserted therein exists.

B. That applicant's food nrarkup is ccnputed to be 82 percent, but applicant

did not reet its br:rden of proof ttnt the liqt:or, wine and beer nurlnps t,rere

incorect.

C. Ttrat ttre application of Jodana Cafe, fnc. d/b/a Beef & Ale is granted to

the ortent indicated in Conclusion of Lilt rrBrr above; and, that e><cept as so

granted, is in all other respects denied. Ttre Audit Division is hereblz direeted

to revise ttre trrc notices accrrrdingly. As revised, tlre notlaes ar:e sustained.

DAf,ED: Albarry, New York

FEB 2 2 1980

COMMISSICNER



STATE OF NEItt Y0RK
STATE TAX COMMISSION

In the Mat. ter of  the pet i t ion

o f

Jodana Cafe ,  Inc .

dlb/a Beef & Ale House

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Art ic le 28 & 29 of the Tax Law

f o r  t h e  P e ! i o d  9 / 1 / 7 1 - 8 / 2 5 / 7 5 .

AFFIDAVIT OF MAILING

State of  New York

County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

14th day of  March,  1980,  he served the wi th in not ice of  Determinat ion by mai l

upon Jodana Cafe,  fnc. ,  d lb/a Beef  & Ale House,  the pet i t ioner  in  the wi th in

proceeding,  by enclos ing a t rue copy Lhereof  in  a securely  sealed postpaid

wrapper  addressed as  fo l lows:

Jodana Cafe ,  Inc .
d/b/a Beef & Ale House
5693 R iverda le  Ave.
Bronx, NY 1,0471

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that .  the address set  for th on said wrapper

pe t i t i one r .

Sworn to before me this

14 th  day  o f  March ,  1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the


